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OPENING COMMENTS OF CALIFORNIA WATER ASSOCIATION
ON PROPOSED DECISION OF COMMISSIONER PICKER

In accordance with Rule 14.3 of the Rules of Practice and Procedure (“Rules”) of

the California Public Utilities Commission (“Commission”), California Water Association

(“CWA”) hereby submits its opening comments on the Proposed Decision (“PD”) of

Assigned Commissioner Michael J. Picker, issued on June 28, 2016, which proposes to

update certain of the Commission’s procedures relating to potentially confidential

documents. An interim decision, the PD is of limited scope, does not amend the

Commission’s General Order (“GO”) 66-C, and leaves the proceeding open for future

activity.1

I. INTRODUCTION

CWA is a statewide association representing the interests of investor-owned

water utilities subject to the Commission’s jurisdiction. CWA has actively participated in

all stages of this rulemaking and in the evaluation of previous informal efforts to address the

subject matter of this rulemaking. At every step in these various proceedings, CWA has

stated its serious concern that the Commission not weaken the protections afforded by

1 PD, at 5.
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Public Utilities Code Section 583 and GO 66-C for the confidentiality of sensitive and

proprietary information its members routinely provide to the Commission without ensuring

that adequate notice and opportunity to object will be furnished to any provider of such

information prior to its disclosure in response to a third party’s request.

CWA’s water utility members support the PD’s intention to standardize

procedures for providing potentially confidential documents to the Commission.

Establishing clear guidelines for the submission of documents is essential to

institutionalizing a more comprehensive document handling process at the Commission that

all interested parties will be able to rely on to properly balance interests in confidentiality

and public access.

However, even though the PD attempts to offer a constructive measure of clarity

with respect to marking conventions for confidential documents, many questions remain

about the treatment of confidential information and a future “process to be determined.”

Chief among them is the degree of and basis for confidence that the confidentiality of

documents submitted in accordance with those conventions will be respected on a going-

forward basis. Additionally, CWA remains alarmed at how the PD would treat potentially

confidential documents already submitted to the Commission in accordance with previously

accepted past practices. CWA also is concerned that the PD does not properly identify, for

the Commission’s future resolution, the significant controversies that remain at issue in this

proceeding.
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II. RETROACTIVITY

The PD appears sensitive to the “retroactivity problem”2 in connection with

potentially confidential documents previously submitted to the Commission. The PD rightly

concludes that “[w]e will not apply the submission requirements adopted today to

submissions made before today by parties not subject to the requirements of D.06-06-066.”3

The PD apparently adopts this approach based on a recognition that entities not party to the

rulemaking that produced D.06-06-066 should not be treated as already subject to its rules.

The PD also specifically acknowledges that different regulated sectors have followed

different practices as to the identification of confidential information in the past – practices

that the Commission never has challenged.4

Unfortunately, the PD then contradicts itself by authorizing the Commission’s

Legal Division to release a category of documents submitted in the past (those not marked as

confidential) based on Legal Division’s own judgment, unconstrained by any articulated

standards, as to whether such documents are entitled to confidential treatment and without

any notice to the submitter of those potentially confidential documents.5 Despite

acknowledging that this category of documents may contain sensitive information

previously submitted to the Commission or to Commission staff (including the Office of

Ratepayer Advocates) with the understanding of its confidential nature,6 the PD would

require no confidentiality review prior to disclosure unless Commission staff has “reason to

2 PD, at 10-11; see CWA’s December 22, 2014 Opening Comments on the OIR, at 10-11; see also
CWA’s September 11, 2015 Opening Comments on the ACR, at 12-15.

3 PD, at 11 (D.06-06-066 established a set of rules for the submission of confidential energy
procurement-related documents to the Commission.)

4 PD, at 5-6.
5 PD, at 19.
6 PD, at 6.



4
19177228.v2

believe” that such documents may contain confidential information.7 Essentially,

confidential treatment would hinge on Legal Division acting on a hunch. If not a breach of

trust by the Commission, this subjective, cursory review by staff certainly would be a breach

of procedure.

No standards are established to govern Legal Division’s exercise of such

intuition or judgment; no duty of inquiry is imposed; no requirement of notice to the

providing party is established. Such an unfettered delegation of discretionary authority is

unlawful.

Whether the Commission has the authority, pursuant to Section 583, to adopt a

generic order, such as the PD, that delegates to its legal staff the power to provide to a third

party information that a public utility or its affiliate has furnished to the Commission, is an

open and hotly contested legal issue. Even assuming that the Commission may delegate that

power, it may not do so in a manner that violates the Due Process rights of those who have

provided sensitive and proprietary information to the Commission in reliance on the

procedural protection of Section 583 and GO 66-C. The unfettered discretion that the PD

would delegate to Legal Division fails that test.

CWA strongly recommends that the PD be revised so that documents submitted,

prior to the effective date of the decision, without any confidentiality marking at all, would

be subject to the same rules for documents submitted, prior to the effective date of the

decision, with only a general marking of confidentiality. The PD already provides that this

latter category of documents may not be released before staff follow certain procedures,

which are to be determined later in this, or a successor proceeding.8 Making this change

7 PD, at 19.
8 PD, at 19.
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would eliminate ambiguity and subjectivity by clearly directing staff to follow a process,

first, to establish procedures for determining whether confidential treatment should be

afforded to particular documents submitted prior to the effective date of the decision and,

thereafter, to follow the established procedures.

The PD’s Findings of Fact and Conclusions of Law would not need to be

modified in order to effectuate this extremely important change, but Section 3.2’s

Guidelines for Commission Review Process should be revised as follows:

4) Documents submitted to the Commission prior to the effective
date of this decision that have no marking of confidentiality or only
have a general marking of confidentiality, such as GO-66 and/or
Section 583, but without a specific substantive basis for confidential
treatment, will only be released subject to a process to be determined
in this proceeding or a successor proceeding, consistent with these
guidelines.

5) Documents submitted to the Commission prior to the effective
date of this decision that are not marked confidential may be
released by Commission staff, with no formal action by the
Commission required. If Commission staff have reason to
believe that such documents may contain confidential
information, staff should follow the process to be determined in
this proceeding or a successor proceeding, consistent with these
guidelines.

III. DUE PROCESS

CWA understands that this PD is intended to be only one part of a larger

reworking of Commission procedures for handling potentially confidential documents.9 But

adoption of any single element now, by this interim decision, will necessarily inform the

consideration and development of other elements later, and CWA considers it critical that

9 PD, at 9-10, 18-20.



6
19177228.v2

the PD be modified to signal the Commission’s commitment to affording Due Process where

the release of potentially confidential information is at issue.

Specifically, CWA recommends that the PD indicate that the process that the

Commission will develop to determine whether a potentially confidential document can be

disclosed must include a threshold level of protections, including timely notice to the

submitting entity and practical opportunity to supplement and/or challenge a decision to

disclose.

IV. THE DRAFT PROPOSAL - ATTACHMENT A

On page seven at footnote five, the PD references Attachment A to the

Commission’s August 11, 2015 Assigned Commissioner’s Scoping Memo and Ruling

(“ACR”) – the “Proposed Process for Handling Public Records Act Requests” (“Draft

Proposal”). Although the PD indicates that this Draft Proposal is appended to the decision,

it is not actually appended, and CWA submits that it should not be.

First, the Draft Proposal (and the dozens of lengthy comments on the Draft

Proposal subsequently filed by parties to this rulemaking) already are part of the formal

record, so it is not clear what practical purpose appending the Draft Proposal would serve.

Second, adopting the Draft Proposal as an attachment to this interim decision gives the

impression that the Draft Proposal is intended to guide the future refinement and

development of the Commission’s processes. To this, CWA strenuously objects. The many

parties’ concerns and proposed modifications to the Draft Proposal were extensive and

complex and are not thoroughly addressed or resolved by the PD. In this context, including

the Draft Proposal as part of an adopted decision would imply that the Commission intends

to ignore the many thoughtful criticisms that have been directed to that proposal.
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Accordingly, CWA recommends the PD be revised to eliminate Footnote 5 so that the Draft

Proposal is not included as an attachment to the PD.

V. CONCLUSION

CWA appreciates the opportunity to provide these comments and respectfully

urges the Commission to modify the PD consistent with the concerns and recommendations

expressed herein.

Respectfully submitted,

John K. Hawks
Executive Director
CALIFORNIA WATER ASSOCIATION
601 Van Ness Avenue, Suite 2047
Mail Code #E3-608
San Francisco, CA 94102-3200
Tel: (415) 561-9650
Fax: (415) 561-9652
E-mail: jhawks@calwaterassn.com

NOSSAMAN LLP

Martin A. Mattes
Mari R.L. Davidson

By: /S/ MARTIN A. MATTES
Martin A. Mattes

50 California Street, 34th Floor
San Francisco, CA 94111
Tel: (415) 398-3600
Fax: (415) 398-2438
E-mail: mmattes@nossaman.com

Attorneys for CALIFORNIA WATER
ASSOCIATION

July 18, 2016


